Negligence

I conclude and find that the violation here resulted
from the failure by the respondent to exercise diligence in
seeing to it that the throttle mechanism was operating
properly*  Since the testimony in this case indicates prior
problems with the throttle in question, and that other operators
had to use an alternative means of shutting down the engine
by either standing on the crawler or dropping the blade of
the machine, it seems clear to me that the respondent knew
or should have known about the violative condition.  I
conclude that the violation resulted from a high degree of
negligence on the respondent's part.

Good Faith Compliance

The cited machine was taken out of service and the
repairs were made.  Although the citation was actually
terminated and abated on May 4, 1982, by another MSHA inspector,
there is no suggestion that any delay was attributable
to respondent's lack of good faith in achieving compliance
once the violation issued, and that is my finding on this issue.

Findings and Conclusions
CENT 83-86 - Fact of violations

Citation No. 2075266/ charges the respondent with a
violation of 30 CFR 77.1000, for failure to follow its ground
control plan by allegedly failing to correct certain hazardous
highwall conditions before men were allowed to work in the
cited area.  Section 77.1000 provides as follows:

Each operator shall establish and
follow a ground control plan for
the safe control of all highwalls,
pits and spoil banks to be developed
after June 30, 1971, which shall be
consistent with prudent engineering
design and will insure safe working
conditions.  The mining methods em-
ployed by the operator shall be selected
to insure highwall and spoil bank
stability.

Inspector Siria confirmed that the particular ground
control plan provision purportedly violated by the respondent
was the one found on page three, under- 77.1004 (b), (exhibit
P-3) .  I take note of the fact that the ground control plan
provisions are identical to MSHA's mandatory standards, and
the particular one relied on by Inspector Siria states as
follows:

98?n is more reasonable
